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The Law of Irrigation and Water Rights. By Clesson S. Kinney. 
(San Francisco: Bender-Moss Company, 1912. Four vol- 
umes. Pp. 4558). 

The industrial occupation of arid America has been coincident with, 
indeed dependent upon, the development of types of property rights 
in natural resources which are quite novel to Anglo-Saxon law. Chief 
of these is the irrigation water-right which has come to supersede the 
old common-law riparian right in the utilization of flowing waters on 
western lands. • This very rapid innovation, now affecting some twenty 
States and over half the area of the United States, is a striking exempli- 
fication of the evolution of legal institutions under pressure of environ- 
mental agencies and in accord with fundamental economic and social 
needs. 

Twenty years ago, when the west was only beginning to emerge from 
frontier conditions and to assume substantial industrial and legal in- 
stitutions, Mr. Kinney published a small volume on the Law of Irriga- 
tion and Water Rights. The voluminous work under review now appears 
as a second edition. The original work was considered to be an adequate 
and comprehensive treatment of arid-land water rights as developed 
in the United States at the time of its publication. The magnitude of 
the new edition (4558 pages) is itself significant of the growth of irri- 
gation law in recent years. 

The reviewer makes no attempt to pass upon the form in which Mr. 
Kinney has presented his material with regard to its adaptation to the 
convenience of those of the profession of law. It must be said, however, 
that the compilation of leading judicial opinion is remarkably complete, 
and the abstract of state statutes and federal laws is accurate and quite 
up to date. 

It is in his characteristic correlation of the growth of water laws with 
economic development under the restrictions of climatic conditions that 
Mr. Kinney has touched upon a theme of general interest. His descrip- 
tion of the growth of a new common law, through the recognition on 
the part of open-minded judges and legislators that changed social and 
physical conditions justify the abandonment of precedent and legiti- 
matism for expedience and rationalism, in the direction of industry and 
the consequent definition of property, is highly suggestive in these 
times of controversy in the arbitrament of private rights and public 
interest. 

Volume I devotes over a thousand pages to a discussion of the eco- 
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nomic aspects of irrigation institutions and to a review of the judicial 
and legislative abrogation of the common-law doctrine of riparian rights 
in favor of the western principle of priority of appropriation and bene- 
ficial use. Volume II is of special interest to the student of political 
science. It affords a critical treatment of various theories of water- 
rights and clearly demonstrated the rationalistic tendency of western 
judges to ignore precedent when necessary to promote and protect in- 
dustry. In this discussion Mr. Kinney occupies ground in advance of 
most law texts, and, indeed, is quite abreast of modern legal and politi- 
cal philosophy. Volume III describes in detail prevailing methods of 
appropriating water for irrigation and the administrative devices now in 
vogue for state control of the distribution and uses of such water. The 
respective spheres of local, state, national, and international jurisdic- 
tion over flowing waters are admirably treated and with much detail. 
Volume IV is a careful abstract of the existing laws pertaining to the 
use of water for irrigation and power purposes in twenty-one states and 
territorial possessions. 

Ralph H. Hess. 



